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WHISPERING WINDS SUBDIVISION ~ OR BookPage: 5472 / 6994

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS

THIS DECLARATION made as of the date hereinafter set forth by WHISPERING
WINDS DEVELOPMENT CORP., a Florida Corporation, hereinafter referred to as
“Declarant” or as “Developer”.

WITNESSETH:

WHEREAS, Declarant is the owner of certain property in the City of Melbourne,
County of Brevard, State of Florida, which is more particularly described in Exhibit A hereof
and which is platted as

WHISPERING WINDS

according to the Plat thereof recorded in Plat Book5§ Page(s)ﬂpublic Records of
Brevard County, Florida.

NOW, THEREFORE, Declarant hereby declares that all of the properties described
above shall be held, sold and conveyed subject to the following easements, restrictions,
covenants, and conditions, which are for the purpose of protecting the value and
desirability of, and which shall run with, the real property and be binding on all parties
having any right, title, or interest in the described properties or any part thereof, their heirs,
successors and assigns, and shall accrue to the benefit of each owner thereof.

DEFINITIONS

“Association” and “Homeowners Association” shall both mean and refer to
“WHISPERING WINDS SUBDIVISION HOMEQWNERS ASSOCIATION, INC.”, a not-for-
profit corporation organized under the laws of the State of Florida, its successors and
assigns, and the terms may be used interchangeable from time to time herein.

“Builder” shall mean an owner of one or more developed but unimproved lots
purchased for the purpose of the construction of a single family residential dwelling unit for
sale, and who holds a license for such construction.

“‘Common Area(s)” for the purposes of this Declaration shall mean those portions of
the Subdivision named as Tracts on the plat of Whispering Winds Subdivision as recorded
in the Public Records of Brevard County, Florida, which are intended for the common use
and benefit of all Owners of the Association. Additional parcels may be added to the
Common Areas in the future.
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“Declarant” and “Developer” shall mean and refer to Whispering Winds
Development Corp., its successors and assigns.

“Landscape Buffer” shall mean all subdivision walls, fences, gates and landscaping
erected by the developer, his successor(s) in interest or the Association, (including the
improvements thereto).

“Lot”, whether or not capitalized, shall mean each lot platted as such in the
Subdivision, the total number of which may increase if subsequent phases are platted and
added to the Subdivision.

“Owner” shall mean each person or entity who owns record title to a Lot, excluding
those having such title merely as security for performance of an obligation as described in
Chapter 697, Florida Statutes.

“Subdivision” shall mean that property platted as WHISPERING WINDS
SUBDIVISION, the legal description of which is attached hereto as Exhibit “A”.

“Surface Water or Stormwater Management System” means a system which is
designed and constructed or implemented to control discharges which are necessitated by
rainfall events, incorporating methods to collect, convey, store, absorb, inhibit, treat, use or
reuse water to prevent or reduce flooding, overdrainage, environmental degradation, and
water pollution or otherwise affect the quantity and quality discharges from the system, as
permitted pursuant to Chapters 40C-4, 40C-40, or 40C-42, F.A.C.

ARTICLE |
MEMBERSHIP AND VOTING RIGHT IN THE ASSOCIATION

1.1 General Purposes of Association.

The Association is organized for the purpose of providing common services to the
Lot Owners; owning and maintaining landscaping and lighting on the Common
Areas; maintaining the drainage easements, Conservation Easement Areas,
Common Areas, surface water and/or stormwater management systems; providing
enforcement of theses covenants and restrictions; and engaging in activities for the
mutual benefit of the Owners. In order to pay for theses services, the Association will
charge assessments against the Lots and their Owners. A Lot may be subject to lien
for any unpaid assessments, but additionally each Owner is personally obligated for
assessments coming due during the time such Owner owns the Lot. The functions
of the Association shall be performed by A Board of Directors. Provisions relating to
the Association and the Board of Directors are also contained in the Articles of
Incorporation and By-Laws of the Association.
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1.2 Lot Owner Membership.

Every Owner of a platted Lot shall be a member of the Association upon acquiring
title to the Lot. There shall be a one-time initiation fee of $60.00 per Lot, payable to
the Association at the time a Lot is conveyed to its initial Owner. Each subsequent
Lot Owner may be reimbursed the previous owner the initiation fee that was paid at
the time of the initial lot acquisition. A Lot acquired by a Builder from Declarant shall
be subject to the initiation fee at that time of acquisition. The Association may spend
some or all of the initiation fee for inspection of the Lot after completion of the
improvements to certify compliance with the terms and provisions of this Declaration
as provided in Article I, Section 5.

any Lot. The initiation fee may be increased from year to year after December 31,
1997 in the same manner and amount as annual assessments may be increased

{

|

Membership shall be appurtenant to and may not be separated from ownership of
pursuant to Article V, Section 5.

1.3  Classification of Membership.
The Homeowners Association shall have two classes of voting membership:

Class A.- Class A members shall be all Owners, with the exception of the Declarant,
and shall be entitled to one vote for each Lot owner. When more than one person
holds an interest in any Lot, all such persons shall be members. The vote for such
Lot shall be exercised as they among themselves determine, but in no event shail
more than one vote be cast with respect to any Lot. Class A members shall also
include all owners, with the exception of the Declarant, of lots in additional phases if
additional phases are subjected to these restrictions as elsewhere provided in the
Declaration.

Class B. - The Class B members shall be the Declarant or successor developer and
shall be entitled to three (3) votes for each Lot owned (to include each owned lot in
additional phases if additional phases are subjected to these restrictions as
elsewhere provided in the Declaration). The Class B membership shall cease and
be converted to Class A membership on the happening of either of the following
events, whichever occurs earlier:

(a) 3 months after 90% of the residential lots in all phases of the subdivision
have been conveyed by the developer (or successor developer) to
members (excluding conveyances to builders, contractors, or others who
purchase a parcel for the purpose of construction improvements thereon,
for resale), or

(b) Upon the election of the Declarant or successor Developer, or

(¢) January 1, 2007
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1.4 Membership Vote.

Voting will be allowed by certified written mailed-in ballot on all issues that require a
vote by the full Association. The maximum number of votes that may be cast is the
sum of all votes held by qualified Class A members and the Class B member either
present in person or by written proxy at the time the vote is taken at a meeting, or by
actual recorded ownership of platted lots if by certified written ballot. The number of
votes needed for a quorum on any vote in person or by certified written ballot of the
Association shall be a minimum of 30% of the sum of all the votes held by qualified
Class A members and Class B members for any ballot to be valid. All matters to be
voted on by the Association shall require a quorum and shall be decided by a
majority of those votes cast by owners represented by the quorum. Voting shall also
be permitted by general or limited proxy at any meeting of the Association.

1.5  Voting Qualifications.

To be qualified to vote, a Class A member must be current in payment of all
assessments and any liens which have been levied against that member or any Lot
owned by that member as of the date of the vote. Any person designated in writing
by the Declarant shall be qualified to cast the votes for each Lot owned by the Class
B member.

ARTICLE Il
ARCHITECTURAL AND AESTHETIC REQUIREMENTS

2.1  Architectural Control Review Committee.

(a) There shall exist an Architectural Control Committee (hereinafter referred to as
“‘committee”:) which shall consist of three (3) or more members. So long as there
is a Class B membership of the Association, control of the Committee and
approval of all plans and specifications and other functions herein shall be vested
in the Declarant, who shall appoint all Committee Members. Appointive
Committee members need not be Owners, and shall serve indefinitely, at
Declarant’s pleasure.

(b) After Declarant’'s Class B membership in the Association converts to Class A
membership, a minimum of six (6) Committee members shall be elected by a
majority vote of the Board of Directors of the Association at its annual meeting.
Members may include members of the Board of Directors and Association
Managers. Four (4) elected Committee members must be Owners, and shall
serve until their successors are elected at the next annual meeting. Committee
members may be re-elected.
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(c) A quorum of the Committee shall consist of a majority of its members; it shall
take the affirmative vote of a majority of the members at the meeting at which a
quorum is present to approve or perform any action. The Committee shall keep
written records of its actions. The Committee shall meet from time to time as
necessary.

| 2.2 Construction Plan Review.

(a) No dwelling, building or structure of any kind shall be constructed, erected, or
altered on any Lot or in any part of the Subdivision, nor shall any exterior
additions, changes or alterations therein be made until the plans and
specifications showing the nature, kind, color, shape, height, materials, and
location thereof shall have been first submitted to and approved by the
Committee.

(b) One set of construction plans and specifications shall be submitted to the
Committee showing all intended construction and alterations on the subject Lot,
including but not limited to site plan, tree survey, landscape plan, sidewalk
construction, exterior elevations, paint colors, shingle samples, exterior materials
samples, and other descriptions necessary to describe project. An administrative
fee of $35.00 shall be paid to the Association for processing the house plans,
payable at the time of submission. Plans and specifications in regards to
topography and finished grade elevation must also be submitted for approval by
the Committee prior to the commencement of any excavation work or activity
which will alter the existing topography of the Lot. The Committee shall notify the
Lot Owner, in writing, within thirty (30) days of receipt of all required evidence, of
the Committee’s approval or disapproval of any project. Said written notice may
be signed by any one member of the Committee.

(c) Builders who have contracted with the Developer to purchase 10 or more lots
may submit plans of their models and landscape designs for general approval by
the Committee but shall still notify the Committee in writing as provided herein as
to which model, colors, landscaping, etc. are to be used on each specific lot. The
administrative fee may be waived by the Committee for a specific lot so long as
one of the generally approved models and landscape design is being used.

(d) The plans, specifications, and location of all contemplated construction shall be in
accordance with the terms hereof and with all applicable codes and ordinances of
the local governing agency issuing permits for construction or land alteration in
effect at the time of such proposed construction or alteration. The Committee
shall have the right, in its sole discretion based upon these Covenants and
Restrictions, to approve or disapprove any Lot improvement, including but not
limited to building, fence, wall, screened enclosure, grading, floor elevation,
drainage plan, mailbox, solar energy device, posts, antennas, fountains,
decorative building features, landscaping plan, landscape device or object, yard

5
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decorations, or other improvement, whether as new construction or additions,
modifications or alterations to Lots.

(e) In the event any required approvals are not obtained prior to commencement of
improvements, or in the event improvements are made which vary from those
approved, it shall be deemed that no approvals were given and that a violation
and/or breach of this Declaration has occurred. A fine of $50.00 per occurrence
shall be assessed against the Lot and shall accrue with interest as provided in
Article VI until the fine is paid and approval is obtained or improvements
corrected to comply with an approval given. If after 60 (sixty) days from the date
the first fine is assessed and the non-compliance has not been corrected, the
Committee may re-assess the $50.00 fine as a second occurrence of the same
violation and may continue to do so every 120 days until the violation has been
corrected.

2.3 Clearing.

Prior to any construction the Committee will be furnished a tree survey showing the
location and type of all trees 4" or more in caliper at breast height. This survey shall
also show types and general location of existing vegetation. A site plan will be
provided showing the location of any structures, driveways, and sidewalks to be
constructed and which vegetation and trees are proposed to be removed.

It is the intent of the Committee that as much of any existing wooded character of a
Lot be retained as reasonably possible. All yard areas of a Lot not left in their natural
state shall be sodded or replanted. For any Lot fronting a lake, the Owner of same
shall also be responsible for sodding and maintaining areas between his property
line and the water’s edge, if any.

If any unauthorized clearing takes place on any Lot or Common Areas, restoration of
said Lot or Common Areas to their original condition must be made. The restoration
plans as to location of plant material, size and type must be submitted to the
Committee for approval. If the Owner of any Lot (or his contractors, agent or
invitees) that has been cleared without written authorization of the Committee fails to
restore said Lot or Common Area damaged by the Owner (or his contractors, agents
or invitees) within thirty (30) days of receipt of written notice from the Committee,
then the Committee may make such restoration, the cost of which shall be a lien
against the Lot and a debt of Owner which may be enforced in the same manner as
enforcement of Assessments as set forth herein.

2.4 Grading, Drainage and Floor Elevations.

6



SCOTT ELLIS : BREVARD COUNTY CLERK  CFN: 2005185481 Bk/Pg: 5472/7000 Pages: 29 Deed: $00000000.00 Intang: $00000000.00 Exc: $00000000.00 Mtg: $00000000.00 Recorded: 05/25/2005 1506

(a) Each Lot shall be filled and graded to elevations as defined in this document and
as designed by Construction Engineering Group and as approved by the City of
West Melbourne. Drainage of each Lot shall be accomplished by grading Lots so
runoff from one Lot does not drain onto another Lot. Grading of each lot shall
comply with the grading plan approved by the City of Melbourne.

(b) Sidewalks for each Lot shall be constructed at the time of home construction and
shall be graded so as not to impound water in the Lot or on the sidewalk as it
shall be slanted toward the street to assure proper drainage. The property line
side of the sidewalk shall be two inches higher than the back of curb elevation
and blend in smoothly with the finished sodded yard of each lot.

(¢) Finish floor elevations shall be a minimum of 22 inches for split drainage and 24
inches for front drainage above the centerline of the road as measured from the
center of the lot or greater if required by the City of West Melbourne or other
government agency.

2.5 Landscaping.

(a) All landscaping must conform to all codes and requirements of the local
governing agencies. A typical or several master landscape plan(s) may be
submitted to the committee for approval by Builders in accordance with above
Sections 2 and 3. This plan may be altered to accommodate existing vegetation
on individual lots. All areas of the yard of each Lot not left in this natural
vegetated condition shall be replanted with trees, shrubs and flowers, or sodded
including all easements and right of ways directly in front and rear of all lots.

(b) No existing living tree four (4) or more inches in caliper, measured at breast
height, shall be removed from a Lot unless said tree is diseased or interferes with
erecting or placing the house or other permanent structures on said Lot and
grading for proper drainage.

(c) A minimum of three (3) trees, which must be live or laurel oak, are required to be
planted for each residence. Two (2) of those trees must be planted in the front
setback area of each residence. These trees shall be a minimum of 8' in height,
have a drip line of a minimum of 4', and be a minimum of 1 2" in diameter
measured 4' above the finished grade. The trees shall remain perpetually on
each lot. Notwithstanding the foregoing, trees must conform to any stricter
standards required by any applicable governmental entity. In the event any of
the trees die either by disease or neglect, they shall be replanted with the same
or other approved type of tree to comply with these minimum requirements. Upon
notification by the Association and/or the local governing agency, each
homeowner shall have thirty (30) days to replant/replace said trees required
under these restrictions.







